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The  Death  Penalty  on  Trial 


Across  the  United  States,  people  are 
questioning  the  continued  use  of  the 
death  penalty. 

■  Earlier  this  month,  Maryland  Gov. 

Glendening,  a  death  penalty  sup¬ 
porter,  commuted  the  sentence  of 
death  row  inmate  Eugene  Colvin-El 
to  life  without  parole  because  he 
does  not  have  "the  same  level  of 
absolute  certainty"  [of  guilt]  as  he  has  had  in 
prior  cases. 

■  In  January,  Illinois  Gov.  Ryan  proclaimed  a 
moratorium  on  executions  in  his  state  following 
the  release  of  the  13th  innocent  person  from 
death  row  since  1977.  During  this  time,  12 
people  were  executed. 

■  The  New  Hampshire  legislature  voted  in  May  to 
abolish  the  death  penalty.  NH  Governor  Shaheen 
subsequently  vetoed  the  measure. 

■  Ten  states  have  recently  considered  death  penalty 
moratorium /abolition  legislation.  They  are 
joined  by  at  least  18  cities  and  communities 
which  have  passed  moratorium  resolutions. 

■  Legislation  has  been  introduced  in  the  House  and 
Senate  to  establish  a  nationwide  moratorium  on 
executions.  A  bill  in  the  Senate  would  abolish  the 
federal  death  penalty. 

■  The  Moratorium  2000  drive  is  gathering  signa¬ 
tures  of  people  across  the  U.S.  who  support  a 
moratorium. 

There  are  many  reasons  to  end  the  use  of  the  death 
penalty.  Executing  criminals  does  not  effectively 
address  the  roots  of  violence  in  our  society.  It  has  not 
been  shown  to  effectively  deter  the  sorts  of  crimes  for 
which  it  is  applied.  It  does  not  restore  lives 
destroyed  by  acts  of  violence. 


State-sanctioned  killing  violates  the 
deeply-held  beliefs  of  people  from  dif¬ 
ferent  religious  traditions.  The  Friends 
Committee  on  National  Legislation 
seeks  abolition  of  the  death  penalty 
because  we  believe  that  state-sanc¬ 
tioned  killing  denies  the  sacredness  of 
human  life  and  violates  our  belief  in 
the  human  capacity  for  change. 

There  are  sound  reasons  for  questioning  accuracy 
and  fairness  in  the  application  of  the  death  penalty. 
The  exoneration  of  some  death  row  inmates  has 
revealed  instances  of  police  and/or  prosecutorial 
misconduct.  Persuasive  evidence  exists  that  the 
death  penalty  is  applied  in  a  racially  disparate  man¬ 
ner.  Juries  are  not  always  instructed  about  how  to 
consider  mitigating  factors  such  as  mental  retarda¬ 
tion  or  mental  illness.  DNA  testing  has  increased 
public  awareness  of  the  fallibility  of  the  criminal  jus¬ 
tice  system.  There  is  no  way  to  prevent  innocent  per¬ 
sons  from  being  sentenced  to  death.  Once  carried 
out,  that  sentence  is  irreversible. 

FCNL  supports  a  moratorium  as  a  first  step  to  ending 
the  death  penalty.  A  moratorium  would  give  mem¬ 
bers  of  Congress,  state  legislators,  and  people  across 
the  U.S.  time  to  address  important  issues  in  a 
thoughtful,  considered  manner. 

■  How  should  we,  as  a  society,  deal  with  individu¬ 
als  who  commit  truly  heinous  crimes? 

■  How  can  we  promote  real  healing  for  the  families 
of  victims,  people  whose  lives  have  been  tom 
asunder  by  violent  crimes? 

In  the  end,  though,  FCNL  believes  that  the  death 
penalty  should  be  abolished.  While  we  acknowledge 
the  atrocity  of  some  crimes  and  we  empathize  with 
the  agony  of  victims  and  their  families,  we  believe 
that  executing  people,  even  those  whose  guilt  is 
beyond  a  shadow  of  doubt,  is  wrong.  ■ 
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The  FRIENDS  COMMITTEE  ON 
NATIONAL  LEGISLATION  (FCNL), 
a  Quaker  lobby  in  the  public  interest, 
seeks  to  follow  the  leadings  of  the 
Spirit  as  it  speaks  for  itself  and  for  like- 
minded  Friends.  Views  expressed  in 
FCNL's  Washington  Newsletter  are 
guided  by  the  Statement  of  Legislative 
Policy  which  is  prepared  and  approved 
by  FCNL's  General  Committee.  FCNL 
includes  Friends  appointed  by  26 
Friends'  yearly  meetings  and  by  seven 
other  Friends'  organizations  in  the 
United  States. 
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The  FCNL  Washington  Newsletter  is 
published  ten  times  a  year  (monthly, 
with  July- August  and  November- 
December  combined  issues).  In  addi¬ 
tion,  a  voting  record  is  published 
annually  and  a  congressional  directo¬ 
ry  is  prepared  for  each  new  Congress. 
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Large  print  and  audiotape  versions  of 
the  Washington  Newsletter  are  avail¬ 
able  upon  request.  The  Washington 
Newsletter  is  available  in  microform 
from  University  Microfilms  Interna¬ 
tional,  300  North  Zeeb  Road,  Dept. 

P.R.,  Ann  Arbor,  MI  48106. 

Reprinting  Items  from  the 
Washington  Newsletter : 

We  encourage  our  readers  to  copy  and 
distribute  items  from  FCNL's  Washing¬ 
ton  Newsletter.  When  doing  so,  please 
include  the  following  credit: 

"Reprinted  from  the 
Washington  Newsletter,  [issue  #, 
month  and  year]  published  by 
the  Friends  Committee  on 
National  Legislation." 

We  would  appreciate  receiving  a  copy 
with  a  brief  note  indicating 
how /where  the  item  was  used  and 
the  approximate  numbers  of  copies 
distributed. 
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Death  Penalty-Related 
Legislation 
in  the  106th  Congress 


Growing  concern  about  wrongful  convictions  and  the  possibility  of 
wrongful  executions  has  led  to  the  introduction  of  bills  that  would,  in 
various  ways,  address  these  issues. 


Abolishing  the  federal  death  penalty 

Sen.  Feingold  (WI)  has  introduced  the  Federal  Death  Penalty  Abolition  Act 

(S  1917)  which  would 

■  delete  provisions  in  existing  federal  law  that  allow  the  death  penalty 
for  homicide-related  offenses  and  certain  non-homicide  offenses, 

■  prohibit  death  sentences  or  executions,  in  general,  immediately 
upon  enactment, 

■  commute  existing  death  sentences  to  life  imprisonment  without  the 
possibility  of  parole. 

Temporarily  halting  executions  nationwide  to  address 
death  penalty  administration  problems 

Sens.  Feingold  (WI)  and  Levin  (MI)  hav'e  introduced  the  National  Death 

Penalty  Moratorium  Act  (S  2463)  which  would 

■  immediately  suspend  executions  in  the  U.S.  while  a  national  com¬ 
mission  reviews  the  administration  of  the  death  penalty, 

■  create  a  commission  to  determine  whether  the  constitutional 
requirements  of  fairness,  justice,  equality,  and  due  process  are 
upheld  in  the  administration  of  the  death  penalty, 

■  be  effective  upon  enactment  of  the  bill  and  would  end  only  after 
Congress  considers  the  commission's  final  report,  enacts  or  rejects  its 
recommendations,  and  repeals  the  provision  of  the  bill  which  sus¬ 
pends  executions. 


Rep.  Jesse  Jackson,  Jr.  (IL)  has  introduced  the  Accuracy  in  Judicial 
Administration  Act  of  2000  (HR  4162)  which  would 


■  place  a  7  year  moratorium  on  all  executions  so  that  death  row 
inmates  can  access  DNA  and  other  exculpatory  evidence, 

■  require  states  to  dev'elop  their  own  procedures  to  implement  DNA 
testing  and  to  provide  due  process  protections,  subject  to  approval 
by  a  district  court  judge. 

(continued  on  page  3) 
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Righting  Wrongful  Convictions: 
The  Need  for  Federal  Legislation 


newly-discovered  evidence  when  a  person's  inno¬ 
cence  (and,  perhaps,  life)  is  at  stake? 


Wrongly  convicted  persons  face  many  barriers  in 
establishing  their  innocence.  For  many,  the  first  (and 
often  insurmountable)  barrier  is  the  inability  to 
secure  competent  legal  counsel. 

The  U.S.  Supreme  Court  ruled  that  all  defendants  in 
criminal  cases  have  a  right  to  counsel.  But  for  many 
poor  defendants,  this  right  translates  into  represen¬ 
tation  by  inexperienced,  overworked,  uninterested, 
or  even  incompetent  attorneys.  Only  where  there  is 
blatant  incompetence  may  there  be  legal  recourse  — 
but  only  if  the  convicted  person  can  find  an  attorney 
willing  to  pursue  this  issue. 

The  problems  faced  by  indigent  defendants  were 
exacerbated  by  FY96  federal  funding  decisions. 
Congress  sharply  cut  back  funding  for  the  Legal  Ser- 
\ices  Corporation  (which  provides  legal  assistance 
for  poor  persons)  and  eliminated  funding  for  death 
penalty  resource  centers  which  provide  attorneys  for 
death  row  inmates.  For  poor  defendants,  the  Consti¬ 
tutionally-guaranteed  right  to  equal  protection  of  the 
laws  is  bitter  irony. 

Limiting  appeals 

A  second  barrier  is  the  time  limits  that  states  place 
on  petitions  to  reopen  cases  based  on  newly-discov¬ 
ered  evidence.  Virginia  requires  a  claim  of  inno¬ 
cence  based  on  newly-discovered  evidence  to  be 
brought  within  three  weeks  of  final  appeal.  Many 
states  are  nearly  as  bad.  Thirty- three  states  require  a 
claim  of  innocence  based  on  newly-discovered  evi¬ 
dence  to  be  brought  within  six  months  of  the  final 
appeal.  Only  sev'en  states  hav'e  no  time  limit.  Why 
should  there  be  any  restriction  on  the  introduction  of 


Restrictions  on  federal  appeals  constitute  a  third  bar¬ 
rier  to  establishing  innocence.  These  restrictions 
were  included  in  the  1996  Anti-Terrorism  and  Effec- 
twe  Death  Penalty  Act  (AEDPA).  To  prevent  death 
row  inmates  from  postponing  their  executions  by  fil¬ 
ing  petition  after  petition,  the  bill  set  a  six-month 
limit  on  filing  a  federal  habeas  corpus  appeal  in  cap¬ 
ital  cases  after  exhausting  the  final  state  appeal. 
Moreover,  the  AEDPA  set  a  one  year  limit  for  non¬ 
capital  cases.  In  setting  these  limits,  legislators  gave 
judicial  expediency  precedence  over  human  life. 

Restricting  federal  review 

The  AEDPA  created  a  fourth  barrier  to  proving 
innocence  and  to  raising  procedural  problems  with  a 
trial.  The  law  bars  federal  judges  who  are  hearing 
death  penalty  appeals  from  taking  a  fresh  look  at 
constitutional  issues  unless  the  state  court's  ruling 
on  constitutional  issues  were  "contrary  to,  or 
im^olved  an  unreasonable  application  of,  clearly 
established  federal  law  as  determined  by  the 
Supreme  Court."  Now,  the  courts  of  all  50  states  can 
interpret  the  U.S.  Constitution  as  they  will  and  the 
federal  courts  can  rectify  only  egregious  misinterpre¬ 
tations.  The  U.S.  Supreme  Court  recently  upheld 
this  provision  of  the  AEDPA  {Williams  v.  Taylor). 

The  U.S.  Supreme  Court  had,  prior  to  AEDPA,  con¬ 
strained  its  own  role  in  death  penalty  cases.  In  a 
controversial  1993  case  {Herrera  v.  Collins),  Chief  Jus- 

(continiied  on  page  7) 


Death  Penalty  Legislation  (continued  from  page  2)  ■ 

Addressing  problems  ofwrongfid 
convictions  without  halting  executions  ^ 

The  Innocence  Protection  Act  of  2000  (S  2073/HR  4167) 
has  been  introduced  by  Sens.  Leahy  (VT),  Smith  " 

(OR),  and  Collins  (ME)  and  Reps.  Delahunt  (MA) 
and  LaHood  (IL).  This  legislation  would  ■ 

■  preserv^e  biological  evidence  and  protect  it  for 

possible  future  use,  ^ 


make  it  easier  for  all  inmates  to  gain  access  to 
DNA  evidence,  have  it  tested,  and  use  the  results 
to  challenge  their  convictions, 

establish  minimum  competency  standards  for 
court-appointed  defense  attorneys  in  capital  cases, 

establish  procedures  to  pay  for  "reasonable  dam¬ 
ages"  to  innocent  people  sent  to  death  row, 

require  that  juries  in  capital  cases  be  informed  of 
the  sentencing  option  of  life  without  parole  in 
states  that  offer  it, 

limit  the  federal  government  in  seeking  the 
death  penalty  in  states  that  do  not  allow  it. 
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Beyond  Innocence: 

The  Dark  Side  of  DN A  Testing 

CK'er  the  past  ten  years,  dozens  of  wrongly-convict-  primary  goal  of  these  bills  is  to  secure  the  release  of 
ed  perstms  (including  several  on  death  row)  have  truly  innocent  persons, 

been  exonerated  of  crimes.  DNA  testing  has  played 

an  important  role  in  a  number  of  exonerations.  This  \^rongfld  COtlvictiotl  is  not 

has  had  tw'o  consequences.  only  problem 


First,  for  those  crimes  where  the  perpetrator  has 
left  behind  even  a  minute  amount  of  a  biological 
specimen,  pre-trial  DNA  testing  of  the  specimen 
and  samples  from  suspects  is  becoming  increasing¬ 
ly  common.  Thousands  of  prime  suspects  have 
been  excluded  as  a  result.  Second,  there  is  a  move 
to  right  the  injustices  that  have  already  been 
inflicted  on  innocent  persons  who  were  wrongly- 
convicted  and  whose  innocence  can  be  demon¬ 
strated  with  DNA  testing. 


Bills  ha\^e  been  introduced  in  Congress  (and  state 
legislatures)  that  would,  through  various  mecha¬ 
nisms,  facilitate  post-conviction  DNA  testing.  The 


Exonerating  innocent  people  is,  unquestionably, 
right.  Yet,  the  intense  focus  on  innocence  can  dis¬ 
tract  people  from  seeing  the  myriad  other  problems 
in  the  criminal  justice  system.  This  may  have  seri¬ 
ous  consequences. 

If  there  is  less  danger  of  wrongly  convicting  an  inno¬ 
cent  person  of  a  capital  crime,  will  more  people 
accept  the  death  penalty  for  those  whose  guilt  is  (or 
appears  to  be)  incontrovertible  and  whose  offenses 
are  abominable?  Might  our  nation  focus  more  on 
killing  "problem  people"  than  on  preventing  crime, 
rehabilitating  offenders,  and  restoring  relationships? 

Is  the  determination  of  guilt  or  innocence  the  only 
question  of  accuracy  in  the  criminal  justice  system? 
When  prosecutors  and  judges  do  not  give  juries 
clear  sentencing  instructions  (e.g.  how  to  weigh  miti¬ 
gating  factors,  or  alternatives  to  the  death  penalty, 
such  as  life  without  parole),  is  that  not  also  a  prob¬ 
lem  with  accuracy? 

Do  perpetrators  of  capital  crimes  forfeit  a  right  to 
fairness  in  the  judicial  process?  Is  it  fair  that  some 
poor  defendants  are  represented  by  inexperienced 
public  defenders  or  underpaid,  uninterested,  or 
incompetent  court-appointed  attorneys? 

Are  there  ever  mitigating  circumstances  for  individ¬ 
uals  who  commit  terrible  crimes?  Should  mentally 
retarded  individuals  and  persons  with  mental  ill¬ 
nesses  be  sentenced  as  though  they  had  a  full  grasp 
of  the  world  around  them? 

DNA  testing  is  but  one  element  of  a  comprehensive 
approach  to  reforming  the  U.S.  criminal  justice  sys¬ 
tem.  Taken  alone,  it  is  not  a  "fix."  The  danger  is 
that  the  widespread  use  of  DNA  testing  may  mis¬ 
lead  some  to  think  that  the  worst  problems  in  the 
criminal  justice  system  have  been  corrected  and  that 
justice  is  being  served  fairly.  This  would  truly  be  a 
miscarriage  of  justice.  ■ 
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The  Death  Penalty:  Is  It  Arbitrary, 
Capricious,  and  Racially  Skewed? 


"Three  Employees  Slain  at  D.C.  McDonald's,"  Wash¬ 
ington  Post,  August  5, 1995.  As  the  manager  and 
three  workers  were  closing  up  for  the  night,  another 
McDonald's  employee  arrived.  Once  inside,  the 
man  forced  the  manager,  at  gunpoint,  to  open  the 
safe,  then  shot  and  killed  the  manager  and  two 
workers.  A  third  worker  survived  when  the  gun 
failed  to  fire. 

"Three  Employees  Killed  at  D.C.  Starbucks,"  Washington 
Post,  July  8, 1997.  A  Starbucks'  employee,  arriving 
for  work,  found  the  bodies  of  the  night  manager  and 
two  co-workers.  All  three  had  been  shot.  Attempt¬ 
ed  robbery  is  believed  to  have  been  the  motive. 

These  two  cases  were  strikingly  similar.  One 
might  have  expected  them  to  have  been  prosecut¬ 
ed  similarly.  They  were  not.  The  differences  illus¬ 
trate  some  of  the  arbitrary  and  capricious  elements 
of  the  criminal  justice  system  and,  perhaps,  the 
influence  of  race. 

Similar  crimes,  different  outcomes 

The  worker  apprehended  in  the  McDonald's  case, 
Kenneth  Joel  Marshall,  was  charged  in  a  25-count 
indictment  that  included  first-degree  murder.  The 
Assistant  U.S.  Attorney  in  charge  of  the  case  sought 
a  sentence  of  life  without  parole. 

The  suspect  apprehended  in  the  Starbucks'  case, 

Carl  Derek  Cooper,  was  charged  in  a  48-count 
indictment  that  included  first-degree  murder,  as  well 
as  charges  for  other  crimes  committed  between  1993 
and  1997.  These  additional  charges  led  the  U.S. 
Attorney  to  prosecute  under  federal  (rather  than 
D.C.)  law,  though  she  did  not  seek  the  death  penalty. 
However,  in  a  move  that  became  highly  publicized 
and  much-criticized.  Attorney  General  (AG)  Reno 
overruled  the  U.S.  attorney  and  insisted  on  seeking 
the  death  penalty. 

Many  DC  residents,  death  penalty  opponents,  civil 
rights  activists,  and  others  were  quick  to  point  out 
salient  differences  between  the  McDonald's  and 
Starbucks'  cases.  Although  both  Marshall  and 
Cooper  are  black,  the  McDonald's  slayings 
occurred  in  southeast  DC,  where  most  residents 
are  black  and  all  three  victims  were  black.  The 


Starbucks'  killings  occurred  in  Georgetown,  a  well- 
to-do,  predominantly  white  district  and  two  of  the 
three  victims  were  white. 

AG  Reno  defended  her  decision  to  seek  the  death 
penalty  against  Cooper  on  the  basis  of  his  cumula¬ 
tive  record.  However,  she  did  not  convince  many  of 
her  critics.  DC  Delegate  Eleanor  Holmes  Norton 
asserted  that  "It's  the  focus  of  the  press,  it's  the 
downtown  location,  it's  the  race  of  some  of  the  vic¬ 
tims  that  gets  the  death  penalty  imposed."^ 

Racial  disparities  in  death  penalty 
application 

The  differences  in  handling  the  two  cases  have 
fueled  the  debate  about  fairness  in  the  application  of 
the  death  penalty.  The  racial  overtones  bolster  the 

(continued  on  page  6) 
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Death  penalty  (continued  from  page  5) 

arguments  of  those  who  maintain  that  the  death 
penalty  is  applied  in  a  racially-disparate  manner. 

Death  penalty  critics  have  long  charged  that  the  dis¬ 
cretion  gix  en  to  prosecutors  to  decide  whether  or  not 
to  seek  the  death  penalty  leads  to  arbitrary  and 
capricious  application  of  the  death  penalty.  Many 
critics  also  hold  that  the  racism  prevalent  in  U.S. 
scKietv  perx'ades  all  elements  of  the  criminal  justice 
system  (police,  prosecutors,  judges,  and  juries)  and 
leads  to  disparate  treatment  of  black  persons  and 
white  persons. 

DcKumenting  racism  is  difficult.  Easy-to-compile 
statistics  (such  as  the  race  of  death-row  inmates  or 
the  proportion  of  racial  minorities  prosecuted  under 
federal  death  penalty  statutes)  fall  short  because 
they  fail  to  consider  the  entire  pool  of  death-eligible 
prisoners,  to  analyze  the  nature  of  the  crime,  or  to 
consider  mitigating  and  aggravating  circumstances. 
However,  David  Baldus  and  colleagues  recently 
published  a  well-designed  study  of  death  penalty 
application  in  the  city  of  Philadelphia  between  1983 
and  1993.t’ 


Join  the  Moratorium  2000  Drive 

Moratorium  2000  is  a  global  petition  drive  to 
end  executions,  worldwide.  Signed  petitions 
will  be  delivered  to  the  United  Nations  on 
December  10,  Human  Rights  Day.  Organizers 
in  the  U.S.  hope  to  gather  one  million 
signatures. 

Here's  what  you  can  do  to  help: 

■  Sign  the  petition. 

■  Encourage  others  to  sign  the  petition. 

■  Encourage  community  leaders  to  endorse 
the  moratorium  publicly. 

Moratorium  2000  is  coordinated  by  the  Ameri¬ 
can  Friends  Service  Committee.  For  copies  of 
the  petition  or  additional  information,  please 
contact  Moratorium  2000 
1501  Cherry  Street 
Philadelphia,  PA  19102 
202-588-5489 

moratorium2000@afsc.org 

www.moratorium2000.org 


Baldus  et  al.  found  that  both  the  race  of  the  defen¬ 
dant  and  the  race  of  victim  matter  when  it  comes  to 
death  sentences.  With  respect  to  the  race  of  the 
defendant,  in  jury  penalty-trial  decisions,  black 
defendants  even  at  low  culpability  levels  (where 
substantial  mitigating  factors  were  present)  received 
death  penalty  sentences,  whereas  non-black  defen¬ 
dants  were  sentenced  to  death  only  at  very  high  cul¬ 
pability  levels  (where  aggravating  factors  far  out¬ 
weighed  mitigating  factors).  Moreover,  at  high  cul¬ 
pability  levels,  black  defendants  were  more  likely  to 
be  sentenced  to  death  than  were  non-black  defen¬ 
dants.  Ov^erall,  black  defendants  were  nearly  three 
times  as  likely  to  receive  a  death  sentence  than  were 
non-black  defendants. 

With  respect  to  the  race  of  the  victim,  a  sentence  of 
death  was  more  likely  to  be  imposed  in  cases  where 
the  victim  was  non-black  than  in  cases  with  black 
victims,  regardless  of  culpability  level.  Overall,  a 
jury  was  one  and  a  half  times  more  likely  to  sentence 
a  defendant  to  death  when  the  victim  was  non-black 
than  when  the  victim  was  black. 

The  results  of  the  Philadelphia  study  may  not  apply 
to  all  jurisdictions  in  the  U.S.  However,  it  is  likely 
that  many  cities  and  states  have  similar  or  worse 
records. 

Arbitrary,  capricious,  and  racially-disparate  sentenc¬ 
ing  can  be  reduced.  But  there  is  no  way  to  ensure 
complete  fairness  in  the  application  of  the  death 
penalty  except  by  ending  it.  ■ 


^  Reported  in  the  Washington  Post,  Feb.  9, 2000. 

^  Baldus,  Woodworth,  Zuckerman,  Weiner,  and  Broffitt,  "Racial 
Discrimination  and  the  Death  Penalty  in  the  Post-Furman  Era: 

An  Empirical  and  Legal  Overvdew,  with  Recent  Findings  from 
Philadelphia."  Published  in  the  Cornell  Law  Review,  vol.  83, 1998. 


Death  Penalty  Resource 

FCNL's  Death  Penalty  Information  Packet  has  just 
been  updated.  The  Packet  will  serv^e  both  as  a 
resource  for  activists  working  to  abolish  the 
death  penalty  and  as  an  introduction  to  death 
penalty  issues  for  those  seeking  to  learn  more. 

To  order  copies  of  the  Death  Penalty  Information 
Packet,  please  contact  FCNL. 
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Actual  Innocence  (continued  from  page  8) 

DNA  testing  cannot  right 
all  wrongful  convictions 

The  successes  of  the  Innocence  Project  raise  deeply 
troubling  questions.  How  many  wrongly-convict¬ 
ed  persons  are  languishing  in  prisons  because  their 
innocence  cannot  be  documented  by  DNA  testing: 
cases  in  which  the  perpetrator  did  not  leave  a 
specimen  or  the  police  mishandled  or  destroyed 
the  evidence?  And  how  many  wrongly-convicted 
persons  might  be  sitting  on  one  of  the  nation's 
death  rows,  awaiting  execution?  How  many 
wrongly-convicted  persons  have  been  put  to  death 
in  the  name  of  justice? 

Actual  Innocence  is  a  compelling  book  which  argues 
convincingly  for  the  need  for  major  reforms  in  the 
U.S.  criminal  justice  system.  Although  the  authors 
do  not  take  an  explicit  position  on  the  death  penalty, 
their  accounts  lead,  inescapably,  to  the  conclusion 
that  no  amount  of  reform  can  ensure  lOO'^o  accuracy 
in  criminal  prosecutions.  When  it  comes  to  taking  a 
life,  anything  less  than  lOO'X)  accuracy  in  convictions 
carries  with  it  an  unacceptable  risk  of  killing  an 
innocent  person.  ■ 


^  Actual  InntKence,  Barry  Schcck,  Peter  Neufeld,  jivi  Dun/er,  Neiv 
York:  Doiibleday,  2000,  ISBN  0-385-49341-X.' 


Summer  Action  Kits 
Coming  Your  Way 

FCNL's  Hiroshima-Nagasaki  Day  action  kit  will 
focus  on  adopting  a  new  policy  toward  Iraq  that 
will  address  nuclear  disarmament  without  con¬ 
tinuing  to  harm  civilians. 

To  order  extra  copies  of  the  action  kit  (for  use  at 
an  event)  please  contact  the  Field  Team  at 
field@fcnl.org  or  800-630-1330. 


Credit  Approved! 

Convenient,  adj.  -  1.  Easy  to 
use  or  deal  with,  not  trouble¬ 
some.  2.  With  easy  access. 


FCNL  now  offers  a  convenient  way  to  con¬ 
tribute  that  saves  you  the  trouble  of  writing 
checks  and  is  environmentally  friendly. 

You  can  now  support  either  FCNL  or  the  FCNL 
Education  Fund  with  a  VISA  or  MasterCard 
donation! 

Donate  online  by  visiting  the  FCNL  website  at 
<http://www.fcnl.org/suprt/indx.htm>  or  call 
the  Development  staff  toll  free  at  800-630-1330. 


Wrongful  Convictions  (continued  fivm  page  3) 

tice  Rehnquist  wrote  for  the  majority  that  "Herrera's 
claim  of  actual  innocence  does  not  entitle  him  to  fed¬ 
eral  habeas  relief"  and  pointed  out  that  the  proper 
forum  for  Herrera  to  raise  his  innocence  claim  is 
with  the  Texas  board  of  pardons.  Perhaps,  Rehn¬ 
quist  reasoned,  if  there  were  no  state  board  and  a 
petitioner  made  an  especially  persuasive  claim  to 
"actual  innocence,"  then  the  federal  courts  might 
intervene.  Howev^er,  he  went  on,  "That  threshold  [of 
persuasiv'eness]  would  necessarily  be  extraordinarily 
high  because  of  the  very  disruptive  effect  that  enter¬ 
taining  such  claims  would  have  on  the  need  for 
finality  in  capital  cases..." 

The  need  for  criminal  justice  reform 

The  existence  of  these  barriers  and  the  fact  that 
many  function  much  more  stringently  on  poor  per¬ 
sons  (disproportionately  people  of  color)  is  powerful 
evidence  of  the  need  to  reform  the  criminal  justice 
system.  The  Feingold/ Levin  and  Jackson  death 


penalty  moratorium  bills  and  the  Leahy /Delahunt 
Innocence  Protection  Act  all  address  the  need  to 
dev'elop  mechanisms  that  will  make  it  easier  for 
wrongly-conv'icted  persons  to  demonstrate  their 
innocence  and  to  reduce  the  likelihood  of  wrongful 
convictions. 

Facilitating  DNA  testing,  while  important,  is  not  a 
cure  for  all  that  ails  the  criminal  justice  system.  The 
Feingold /LevTn  moratorium  bill  explicitly  recog¬ 
nizes  the  need  to  examine  questions  of  fairness,  jus¬ 
tice,  equality,  and  due  process  in  the  administration 
of  the  death  penalty.  The  results  of  such  a  study 
likely  would  improve  the  administration  of  justice  in 
non-capital  cases. 

A  close  examination  of  the  criminal  justice  system 
could  have  another  profound  consequence.  If  a 
study  concluded  that  the  criminal  justice  system, 
regardless  of  reforms,  could  never  operate  in  a  one 
hundred  percent  just  and  fair  manner,  might  this 
change  the  minds  of  some  thoughtful  people  who 
now  support  the  death  penalty?  ■ 
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In  1986,  nineteen  year-old  Walter  Snyder  was  wrong¬ 
ly  convicted  of  raping  a  neighbor  in  Alexandria,  VA.^ 
The  evidence  consisted  almost  exclusively  of  the  vic¬ 
tim's  testimony  identifying  Snyder  as  the  rapist. 
However,  the  police  handled  the  identification  using 
procedures  that  have  repeatedly  been  associated 
with  witness  misidentification. 

Snyder,  unable  to  prove  his  innocence,  was  sent  to 
prison  for  45  years.  There,  he  heard  about  DNA 
technology  and  became  convinced  that  DNA  tests 
could  secure  his  release  from  prison.  But  there  were 
no  legal  provisions  to  facilitate  obtaining  those  tests. 

It  rested  with  Snyder's  family  to  obtain  the  evidence. 

Seven  years,  seven  lawyers,  and  thousands  of  dollars 
later,  Snyder's  family  had  DNA  test  results  that  ruled 
out  Snyder  as  the  source  of  the  semen.  Snyder's 
release  should  have  been  proforma.  It  was  not. 

Actual  innocence  does  not  guarantee 
release 

Virginia  law  specifies  that  motions  to  reopen  a  case 
based  on  newly-discovered  evidence  must  be  made 
within  three  weeks  of  the  conviction.  The  fact  that,  in 
1986,  it  was  impossible  to  obtain  the  evidence  of  inno¬ 
cence  was  irrelevant.  Snyder's  only  hope  was  execu¬ 
tive  clemency. 

Snyder  was  fortunate  (if  anyone  who  has  suffered  a 
wrongful  conviction  can  be  considered  fortunate). 

He  had,  at  last,  a  competent  and  dedicated  attorney. 
Moreover,  the  state  prosecutor  whose  support  was 
needed  was  fair-minded  and  appreciated  technology. 
But,  obtaining  release  was  not  a  question  of  fairness 


and  fact  but  of  political  ramifications.  A  governor 
who  releases  a  convicted  rapist,  no  matter  how 
sound  the  evidence  of  innocence,  risks  trouble.  The 
mere  accusation  of  being  "soft  on  crime"  can  be  a 
"death  sentence"  to  a  political  future. 

Walter  Snyder's  case  had  a  happy  ending.  Then- Vir¬ 
ginia  Governor  Wilder  signed  the  executive  order  of 
release,  Snyder  returned  home,  and  his  former 
employer  offered  him  work.  How  many  others  have 
been  wrongly  convicted,  perhaps  of  capital  crimes, 
whose  cases  have  not  worked  out  happily? 

The  Snyder  case  is  not  an  isolated 
instance 

Actual  Innocence,  by  Barry  Scheck,  Peter  Neufeld,  and 
Jim  Dwyer,  tells  the  story  of  rampant  problems  with 
the  U.S.  criminal  justice  system  as  the  book  tells  the 
story  of  people  whose  lives  have  been  forever 
changed  by  this  systems'  failings.  These  are  accounts 
of  incompetent  attorneys,  defective  or  fraudulent 
"science,"  police  and  prosecutorial  misconduct,  wit¬ 
ness  misidentification,  racism,  and  false  testimony 
from  jailhouse  "snitches"  who  win  favors  from  prose¬ 
cutors  in  return  for  evidence  against  other  inmates. 

Scheck  and  Neufeld  are  attorneys  who  founded  and 
direct  the  Innocence  Project,  a  program  of  the  Ben¬ 
jamin  N.  Cardozo  School  of  Law  in  New  York  City. 
The  Innocence  Project  seeks  the  release  of  wrongly- 
convicted  persons.  With  the  aid  of  DNA  analysis, 
the  Innocence  Project  has  won  the  release  of  at  least 
37  persons. 


(continued  on  page  7) 


